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INTRODUCTION

There are several things the custody evaluator might want
to think about before becoming involved in a custody evaluation.
First of all, the evaluator’s role must be clarified. A truly
comprehensive evaluation would involve observing, testing and
interviewing all of the critical participants, including both parents,
the children, and any significant others who might spend time with
the children. The evaluator would have to obtain data from a host
of so-called “collateral informants” (e.g. teachers, pediatricians,
mental health professionals, grandparents, neighbors, etc.). A
number of documents might have to be reviewed (prior pleadings,
court records, and so on).

When the evaluator cannot secure the cooperation of all
critical participants, he or she will find him- or herself faced with a
limited-critical-participants evaluation. Much care must be taken
in such situations. |t should be made clear that the data which
flow from such an evaluation cannot be used to address the wide
range of issues possible with an all-critical-participants evaluation.
Of particular importance, is the fact that no information or
recommendations can be offered or made on the basis of a
limited evaluation, either in a written report or in possible
courtroom testimony, that go beyond the scope of the data bases
in terms of which such results derive their meaning.

If the evaluator is going to play an even more limited role
(e.g., to critique some other evaluation or to perform a research
task for one particular side), it should be made clear that this does
not constitute a custody evaluation, not even a “limited” one.
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While | disagree strongly with those who claim limited-
critical-participants evaluations should never be done, | agree with
at least some of the intentions of the critics of such evaluations, in
that one must be exceedingly careful in this field not to offer
conclusions that go beyond the scope of one’s data.

(For a more extensive discussion of these issues see Bricklin,
1995, Custody Evaluation Problems and Solutions, published by
Brunner/Mazel.)

If the evaluation is not a new or fresh one, it must be
determined if there has been what the legal system calls a
potential change-of-circumstances, a situation that would allow
one to modify or overturn an already existing legal arrangement.

The evaluator should make clear that the usual rules of
confidentiality cannot apply in a custody evaluation and that
indeed the evaluator will have not only to secure information from
other people but also to share information, as when the evaluator
asks parent B what he or she thinks of something asserted by
parent A. (Further, the evaluation data may be discoverable in
some collateral or future legal action.)

Fees and conditions of payment should be discussed.

The "output” end of the evaluation should be discussed.
Will there be conferences? Who will attend? Who is entitled to a

written report?

The evaluator must make certain (especially in the event of
a [imited —critical-participants evaluation) that the parent seeking
the services of the evaluator has a legal right to do so in the
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possible absence of the consent of the other parent. (The full
complexity of this issue is beyond the scope of this paper. It
involves an intermix of factors from a variety of sources. These
would include, first, the clarity with which any particular court
decree spells out the rights and responsibilities of each parent.
They would also include the clarity with which various
jurisdictions, professional organizations and licensing boards have
defined legal and physical custody arrangements, i.e., who is
“allowed" to do “what.”)

There is much debate in our field over whether it is wise for
a mental health professional serving as an expert witness to give
ultimate issue opinions either in a report or in a courtroom. The
ultimate issue in a matter is the issue which must ultimately be
decided by the court. In a custody evaluation, this would involve
decisions about legal custody and physical custody (the time-
share plan).

While the Federal Rules of Evidence and the rules of
evidence in many states make it clear that an expert can indeed
give ultimate issue opinions, | now believe this is not wise (unless
one is particularly instructed by the court to do so). Information
bearing on the ultimate issue can certainly be given, but ultimate
issue decisions may involve a consideration of matters beyond
the scope of an evaluator's tools (e.g., they may involve the
conclusionary use of moral or ethical standards).

While we cannot address this issue in detail, a few remarks
will be offered on our position. In a custody evaluation, one could
say that the main hypotheses under consideration have to do with
how legal custody is to be shared (or not shared), and the details
of the time-share plan. One hypothesis would state the mother is
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the better bet for some roles and the other hypothesis that the
father could better serve in this role. It is up to the judge only fo
be able to reason as follows: “Given the evidence before me, this
is the probability | assign to the mother (or father) being the better
bet for the parent of choice.” A judge can reason: “Given the








































































































































































































































































































































































